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LIFTING THE BAN ON DUPLICATE PRIVATE
HEALTH INSURANCE IN QUEBEC

By Maria Lily Shaw

Quebecers are currently in a period of deep
reflection regarding the organization of their
health care system. The substantial shortcom-
ings of the system having been exposed by
the COVID pandemic, the population of
Quebec has become far more receptive to
allowing the private sector to play a role in
health care delivery. But the option of pur-
chasing duplicate health insurance from pri-
vate companies is currently prohibited in
Quebec as well as in several other Canadian
provinces. Without this insurance, the private
sector stands little chance of any significant
expansion. Unless this ban is lifted, it will be
impossible for a market in duplicate health
insurance to emerge, and access to the servi-
ces offered in private clinics will remain out of
reach to all except those able to afford the full
cost of treatment.!

In public health care systems such as Canada’s,
the main function of duplicate health insur-
ance is to provide individuals who desire it with
replacement coverage for care already covered
by the government’s health insurance plan
(the RAMQ in Quebec). Individuals are free to
choose whether or not to take out such insur-
ance depending on their personal needs. The
duplicate policy can then be used as a method
of payment for treatment in private health care

facilities. As of January 2023, for example, Quebec
had more than 600 so-called non-participating
physicians and specialists? offering services
outside the public system.

Although one cannot predict the response of
insurance companies to a potential lifting of
the ban, it is reasonable to assume that this
new product might be launched through
group insurance offered by employers.
Companies could decide to offer such benefits
to their employees and, especially in the
present context of labour shortages, these
could be used as a tool to attract workers.
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WAITING LISTS ARE EXPENSIVE
The potential benefit of allowing
private health insurance to cover
services already provided by the
public system becomes clear when
that system fails to provide care
within a reasonable time. As of
January 2023, there were over
159,000 Quebecers waiting for sur-
gery. Of this number, 34% had
already been waiting over

6 months.® Just over half of the
patients on the list were waiting for
day surgery,* i.e.,, minor procedures
that require only a half-day admis- 2021
sion to the hospital.®> In terms of

median wait time for elective sur-

gery, 50% of Quebecers on the list
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waited more than 29 weeks® (see o 28

Figure 1), three weeks longer than
the recormmended wait time.”

Given this context, patients would
see a clear advantage to purchas-
ing duplicate insurance, in that
they would be able to obtain more timely treat-
ment from a doctor in the private sector. For
some patients,® waiting several months can be
very costly and may eat into their savings if
they are unable to work. And let us not forget
the physical pain that many of these people
have to endure while waiting for an operation.

Wait times for elective surgery in Quebec are
nothing new, and they have increased by more
than 20 weeks since 1993. In 1999,° a protracted
delay before an operation even provided one of
the reasons for the Chaoulli case, litigation
brought before the Superior Court of Quebec'©
that would drag on for over five years. A final
judgment in the case was handed down by the
Supreme Court of Canada in 2005.

THE CHAOULLI DECISION: BANNING
DUPLICATE HEALTH INSURANCE IS
UNCONSTITUTIONAL

The appellants in the case, Dr. Jacques Chaoulli
and George Zeliotis (his patient waiting for sur-
gery) challenged the validity of the sections of
the law that prohibit insurance companies
from selling duplicate health insurance to
Quebecers, namely Section 11 of the Hospital
Insurance Act and Section 15 of the Health
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Source: Mackenzie Moir and Bacchus Barua, Waiting Your Turn, Wait Times for Health Care in
Canada, 2021 Report, Fraser Institute, 2021, p. iii.

Insurance Act." They alleged that the prohibi-
tion was depriving Quebec residents of access
to health services and violating their constitu-
tional rights to life, liberty, and security of the
person.

As of January 2023, there were over
159,000 Quebecers waiting for

surgery. Of this number, 34% had
already been waiting over 6 months.

More precisely, they argued that this prohibi-
tion violated the integrity of the person,'?
because it could lead to physical and psycho-
logical damage due to the chronic inability of
the public system to provide care within a rea-
sonable time. Without this restriction, they
contended, patients facing long waits for med-
ically necessary procedures in the public sys-
tem could get faster care in the private sector,
paid for with their duplicate insurance.

The Supreme Court of Canada ruled that
Quebec’s ban on duplicate health insurance
was indeed unconstitutional. Based on the evi-
dence provided, the Court concluded that



there was “no real connection between the
prohibition on health insurance and the object-
ive of maintaining a high-quality public health
care system."”® As we shall see, however, this
prohibition remains in force in Quebec with
but three exceptions.

The judges based their reasoning on the fact
that most Western European countries man-
age to maintain robust public systems even
while allowing their populations the freedom
to purchase duplicate insurance. There are also
Canadian provinces that do not prohibit the
sale of such health insurance, at least not for-
mally. The Court stated, “[w]hile it may be
assumed that prohibiting private insurance
can help preserve the integrity of the system,
the variety of measures put in place by differ-
ent provinces demonstrates that such a meas-
ure is far from the only one that a state can
resort to." Moreover, in the four Canadian
provinces that do allow insurance companies
the option of selling duplicate health insurance
policies, there is no evidence that their health
care systems suffer from any lack of integrity.

THE STATE OF HEALTH INSURANCE IN
QUEBEC TODAY

Unfortunately, the Chaoulli decision did not
lead to the appellants’ hoped-for liberalization
of private health insurance. One of the articles
challenged, Article 11 of the Hospital Insurance
Act, has remained essentially unchanged since
the Supreme Court’s decision. Section 15 of the
Health Insurance Act, which was also found to
be unconstitutional, has been amended to
allow insurance companies to offer duplicate
health insurance for just three specific
procedures:

1. Total hip replacement,
2. Total knee replacement,

3. Cataract extraction with intraocular lens
implantation.

According to current regulations, the insurance
contract must cover the costs of all pre- and
post-operative services as well as all rehabilita-
tion and home support services resulting from
the surgery. However, this insurance policy can
only be used as a method of payment in so-
called “non-participating” specialized medical
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centres (SMCs),”> of which there are only 23 in
the entire province as of January 2023.'° The
interest of insurers in offering such coverage is
thus considerably limited, which explains why
no market in duplicate health insurance has
yet developed in Quebec, not even for these
three operations.

Most Western European countries
manage to maintain robust public

systems even while allowing their
populations the freedom to
purchase duplicate insurance.

However, there is potential to expand this short
list, because according to Article 15.1 of the
Health Insurance Act the government has the
power to include other medical services if it so
wishes.”” In fact, the prohibition could also sim-
ply be lifted entirely, since the Canada Health
Act (CHA) does not prohibit duplicate private
health insurance as such.'® In other words, the
CHA does not preclude provinces from intro-
ducing reforms that would allow the emer-
gence of private insurance markets for services
already included in their public health insur-
ance plans. Provinces that have chosen to
introduce legislation prohibiting the purchase
of duplicate insurance actually go beyond what
the CHA requires. Quebec does this on the
grounds that such measures are necessary to
maintain the integrity of the health care sys-
tem and “to ensure that virtually all existing
health resources in Quebec are available to all
Quebecers.”?

BARRIERS TO DUPLICATE HEALTH
INSURANCE

Together with some other provinces, Quebec is
actively preventing the emergence of a market
for duplicate health insurance. These are
among the last places in the industrialized
world to do so, and they persist in spite of case
law such as the Chaoulli decision that has
called into question the constitutionality of this
prohibition.

Saskatchewan, Nova Scotia, New Brunswick, and
Newfoundland and Labrador do not formally
prohibit insurance companies from offering
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Table1

Provincial regulation of duplicate health insurance

Are private insurance contracts for publicly
insured services allowed?

Can private insurance cover all or part of
the fees of non-participating doctors?

British Columbia No
Alberta No
Saskatchewan Yes
Manitoba No
Ontario No
Quebec No
New Brunswick Yes
Nova Scotia Yes
Prince Edward Island No
Newfoundland and Labrador Yes

No
Yes

No

No
Yes
Yes

No

Yes

Source: Colleen M. Flood and Tom Archibald, “The illegality of private health care in Canada,” Canadian Medical Association Journal, Vol. 164, No. 6, March 2001, p. 826.

duplicate private health insurance?° (see
Table 1), a practice that is well established in
several high-income OECD countries with uni-
versal public health care systems.

In these four provinces, the patients of non-
participating doctors are allowed to substitute
private coverage for public coverage. However,
despite the long waiting lists?' (see Figure 2),
the duplicate health insurance market has not
developed in these four provinces either, for
several reasons.

To begin with, there are other regulatory bar-
riers that limit the public’s ability to use dupli-
cate insurance, including the prohibitions on
open billing and on mixed medical practice. In
Nova Scotia, for example, non-participating
physicians can only bill their patients for
amounts less than, or equal to, what the phys-
ician would receive from the public plan. To do
otherwise is illegal.??2 There is therefore no
financial incentive for doctors in Nova Scotia to
practise in the private sector.

New Brunswick, Newfoundland and Labrador,
and Saskatchewan all allow physicians to bill
patients for more than they would receive in
the public system. Patients can then use dupli-
cate private insurance as a method of payment

to cover all, or part, of the costs of services ren-
dered by non-participating physicians, regard-
less of the amount of the bill. This allows doctors
in three of Canada's ten provinces to charge
the fees they wish, creating a medical practice
environment more conducive to private sector
development of a duplicate health insurance
market.

The prohibition could simply be
lifted, since the Canada Health Act

does not prohibit duplicate private
health insurance.

But despite this greater freedom in billing, all
three provinces maintain another regulatory
barrier to the emergence of a duplicate insur-
ance market, namely a prohibition on mixed
practice. Six of the ten Canadian provinces have
legislated prohibitions on physicians being
paid from both public and private funds for
care covered by the provincial plan.2 This con-
stitutes a brake on the development of private
medicine: private clinics cannot recruit doctors
(participating or not) on a part-time basis, since



participating doctors cannot resort
to private practice without first for-
mally withdrawing from the public
system. The prohibition on mixed
practice thereby restricts the
emergence of a duplicate insur-
ance market by limiting the poten-
tial for service provision and
reducing the number of doctors
who can accept such insurance as
a form of payment.

Since the ban on mixed medical
practices also exists in Quebec,
even if the province were to lift the
current bans on duplicate private
health insurance, policies with pri-
vate insurers could still only cover
the services of non-participating
physicians.

Figure 2
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In addition to the regulatory
aspects, in Saskatchewan there is
another reason that duplicate health insurance
has not emerged. Since 2010,%* the province's
government has routinely subsidized surgeries
delegated to the private sector in order to
reduce waiting lists and pressure on public
hospitals. Thus, at the time of receiving the
care required, a patient could be sent to either
a public hospital, or to a specialized private
clinic at no additional cost. This way of doing
things is good for both the patient and the tax-
payer, since operations performed in private
clinics can cost up to 45% less?® than in public
facilities, but it also reduces the demand for
duplicate health insurance. Since patients are
potentially already satisfied with the waiting
times, the insurance companies do not see any
point in offering a product to compete with the
government’s quasi-monopoly on coverage.

Finally, there are demographic reasons for the
absence of duplicate private insurance. The num-
ber of inhabitants in these provinces may be
insufficient to interest insurance companies in
offering such coverage. Even if 45% of the popu-
lation in each of these provinces chose to buy
duplicate health insurance (equivalent to the rate
in Australia which has the highest enrolment
among OECD countries),?® this would still repre-
sent only 1.5 million people?” compared with
more than 11 million people in Australia.?®

Canada, 2021 Report, Fraser Institute, 2021, p. iii.

Despite the factors currently discouraging
development of a market for duplicate health
insurance in those provinces that do not pro-
hibit it, the other provinces should still follow
their lead in allowing such markets to develop
in the future. Were the care situation in the
public system to deteriorate, or individual
health care preferences to change, the absence
of bans in the four provinces named above
would play an important role in allowing the
freedom for duplicate insurance to emerge
once warranted.

Other barriers limit the ability to use
duplicate insurance, including the

prohibitions on open billing and on
mixed medical practice.

Given its long waiting lists, which have shown
no sign of improvement in recent years,
Quebec in particular would be well advised to
lift its prohibition. Let us not forget that the
Chaoulli decision established that these wait-
ing lists endanger patients’ welfare.

Overseas, there are many countries with uni-
versal public health care systems that do not
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prohibit the purchase or sale of
duplicate health insurance. These
include Sweden, Ireland, Portugal,
Germany, the UK, the Netherlands,
Denmark, and Australia.?® Australia
is a particularly salient example for
Quebec, as it has introduced meas-
ures to encourage its population to
take out such insurance.

Figure 3
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Duplicate health insurance has
been allowed in Australia since the
1970s.%0 In September 2022, 45% of
Australians had duplicate health
insurance,* and according to a
2021 survey the Australian popula-
tion was quite satisfied (73.7%) with 10%
their insurance coverage.®?
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While the proportion of Australians
with duplicate health insurance is
quite high today, this has not

always been the case. The propor-

tion actually declined for several

years, mainly due to the introduction of
Medicare,?? before rebounding starting in 1999
(see Figure 3). This was the point at which the
government introduced, almost simultan-
eously, three separate measures meant either
to reduce the amount of premiums paid by
policyholders in the short and long terms, or to
encourage certain groups of individuals to take
out duplicate health insurance.®*

In September 2022, 45% of
Australians had duplicate health

insurance, and the population was
quite satisfied with their insurance
coverage.

The first measure was a discount of up to
32.8%3> on the cost premiums for duplicate
health insurance policies, a tax expenditure
that reached more than $6.7 billion in 2021-
202238 Citizens who purchase such insurance
are reimbursed for part of the cost of the pre-
mium, either through the insurer, who will
apply the discount directly, or through a
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Note: The data for 2022 is from March of that year.
Source: Government of Australia, APRA, Data and statistics, Quarterly private health insurance
statistics, consulted June 9, 2022.

refundable tax credit. The amount of the
rebate received by the insured depends on
their age, marital status, and income.

The second measure is intended to encourage
younger people to take out and maintain
duplicate health insurance. People who take
out health insurance early in their adult lives
will avoid paying a 2% annual surcharge for 10
years starting at age 31.%7

The final incentive measure is a surtax on indi-
viduals with a taxable income of more than
$90,000 for a single person, or $180,000 for
families,*® who do not maintain a duplicate
health insurance policy. This consists of a sur-
charge of between 1% and 1.5% of taxable
income, which is then used to fund government-
provided health care.*® In addition to this sur-
charge, duplicate private insurance offered to
the Australian population also contributes to
funding the activities of the health care system.
In fact, over the past ten years private insurers
have accounted for an average of 8.3% of total
health spending in Australia, or $18 billion in
2020-2021.40 The duplicate insurance market
therefore represents a way of increasing the



overall financial resources devoted to the
health care system without using public
money.

Australia’s actions are a clear indication that
policy-makers have recognized the significant
contributions of the private sector to the health
care system. In fact, support for private insur-
ance has endured since the 1990s when the
newly elected government said that it “see[s]
the private sector as a vital complement to the
long-term viability of Medicare and the public
hospital system.” The Australian public still
agrees with this today, with 56% of citizens
believing that if the private health system were
abolished, the public health care system would
not be able to meet the additional demand,
not even if the funding currently provided to
the private health system were transferred to
the government-run sector.4? This popular
opinion is supported by a study that concluded
that incentives have indeed reduced pressure
on the public health care system. A significant
proportion of patients (15%) were redirected
from the public to the private sector due to
enrolment in duplicate health insurance.*?

The policies the government has chosen to
enact ensure equality of access as they allow
middle-class Australians to purchase duplicate
insurance, thus ensuring that it is not a prod-
uct reserved for the wealthy.

CONCLUSIONS AND RECOMMENDATIONS
As policy-makers prepare to implement their
plan to reform Quebec’s health care system,
one key element remains absent: lifting the
ban on the sale of duplicate health insurance
contracts.

As the situations in Saskatchewan, Nova Scotia,
New Brunswick, and Newfoundland and
Labrador illustrate, however, simply lifting this
prohibition will be insufficient for the develop-
ment of a duplicate health insurance market.
They must foster a regulatory environment
that makes the sale and purchase of such
insurance attractive, i.e., other barriers to mar-
ket development, such as the prohibition on
mixed practice, must also be removed. This
would increase the pool of physicians who
could accept duplicate health insurance as a
form of payment, as well as the number of clin-
ics where patients could use their insurance
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policy, since this form of payment would no
longer be restricted to non-participating SMCs.

In other words, the health care system must be
restructured to introduce competition among
health care providers and reduce the monop-
oly power currently held by the government.
Failing this, no alternative health care system
will ever be able to emerge, and Quebecers
may never witness a true expansion of the sup-
ply of health care, or any real improvement in
their access to care.

The health care system must be
restructured to introduce

competition among health care
providers and reduce the monopoly
power held by the government.

If the ban is lifted, it will be essential to make
the purchase of duplicate insurance tax-
deductible, as Australia has done, or to make
company expenses for the purchase of such
insurance policies for their employees tax-
deductible. These steps are necessary to make
duplicate health insurance more accessible
and to encourage people to buy it. Otherwise,
this type of insurance will remain useful to only
a small segment of the population, discour-
aging the development of a competitive
market.

Finally, as the Chaoulli case has shown, in the
context of the recurrent inability on the part of
the public system to deliver medically required
care within a reasonable period of time, ban-
ning duplicate private health insurance jeop-
ardizes both the physical and mental health of
the population. Moreover, these limitations
restrict the patient’s freedom of choice, and
every citizen's freedom of contract. It is there-
fore high time to provide Quebecers with a
health care system that meets their needs by
allowing them to purchase duplicate health
insurance, as so many other industrialized
OECD countries have done.

iedm.org 7



Lifting the Ban on Duplicate Private Health Insurance in Quebec

REFERENCES

1. This refers to non-hospital care, i.e, procedures that do not require
an overnight stay in the clinic. For inpatient care, even cash
payments are not allowed (see “Réformes de la santé: Jusqu'ou
peut-on étirer I'élastique?” MEI, April 2003).

2. Non-participating physicians cannot be paid by the RAMQ. They
are paid by their patients for the care they provide. Régie de
'assurance maladie du Québec, Liste des professionnels de la
santé non participants ou désengagés au régime de l'assurance
maladie du Québec avec adresse de pratique au Québec,
consulted January 11, 2023.

3. Quebec Department of Health and Social Services, Access to
specialized medical services, waiting-list sumnmary, accessed
January 11, 2023.

4. Quebec Department of Health and Social Services, SIMASS Waiting
list history, March 31 by category code — 2011 to 2022. Data obtained
following a request for access to information.

5. Government of Quebec. Thésaurus de l'activité gouvernementale
—chirurgie d'un jour, 2022.

6. Mackenzie Moir and Bacchus Barua, Waiting Your Turn, Wait
Times for Health Care in Canada, 2021 Report, Fraser Institute,
2021, p. iii.

7. The recoommended wait time is 16 weeks for cataract surgery and
26 weeks for hip and knee replacements. Canadian Institute for
Health Information, Wait times for priority procedures in Canada,
consulted June 22, 2022.

8. Geneviéve Pettersen, “Victime du délestage, il siphonne ses
économies,” Le Journal de Montréal, February 18, 2022.

9. Marie-Claude Prémont, “L'affaire Chaoulli et le systeme de santé du
Québec: cherchez l'erreur, cherchez la raison,” McGill Law Journal,
Vol. 51,2006, p.173.

10. Idem.

n. Idem.

12. Ibid., p.175.

13. Supreme Court of Canada, Chaoulli v. Quebec, 2005, p. 854.

14. Ibid., p. 833.

15. Non-participating SMCs are specialized clinics staffed exclusively
by physicians who do not participate in the Quebec health
insurance plan.

16. Quebec Department of Health and Social Services, Professionnels,
Permis, Obtention d'un permis de centre médical spécialisé (CMS),
Liste des centres médicaux spécialisés ayant recu un permis,
consulted January 11, 2023.

17. Government of Quebec, Health Insurance Act, Article 151, p. 18.

18. Bacchus Barua, Jason Clemens and Taylor Jackson, Health Care
Reform Options for Alberta, Fraser Institute, 2019, p. 24.

19. Marie-Claude Prémont, op. cit., endnote 9, p. 174.

20. Bruno Gagnon, The Chaoulli case and its impacts on public and
private health insurance, Canadian Institute of Actuaries, 2018, p. 2.

21. Canadian Institute for Health Information, Explore wait times for
priority procedures across Canada, Interactive Data Tables,
consulted June 22, 2022.

22. Colleen M. Flood and Tom Archibald, “The illegality of private health
care in Canada,” Canadian Medical Association Journal, Vol. 164,
No. 6, March 20071, p. 828.

23. Ibid., p. 826.

24.Jeremy Simes, “Saskatchewan’s private surgery savings questioned,”
Regina-Leader Post, April 22, 2022.

25. Idem.

26. Francesca Colombo and Nicole Tapay, “Private Health Insurance in
Australia: A Case Study,” OECD Health Working Papers, No. 8,
October 2003, pp. 9-10.

27. Author's calculation. Statistics Canada, Table 17-10-0009-01:
Population estimates, quarterly, 2022.

28.Government of Australia, APRA, Data and statistics, Quarterly
private health insurance statistics, consulted January 11, 2023.

29. Fraser Institute, Canadian health policy compared to other
countries with universal care, consulted June 7, 2022; Irfan Dhalla,
“Private Health Insurance: An International Overview and
Considerations for Canada,” Longwoods Review, Vol. 5, No. 3, 2007,
p. 92.

30. Francesca Colombo and Nicole Tapay, op. cit., endnote 26, p. 1.

31. Government of Australia, op. cit, endnote 28.

32. Martina Dolan, "Private Health Insurance in Australia Consumer
Satisfaction Survey,” About Health Transparency, March 18, 2021.

33. Medicare is Australia’s publicly funded universal health insurance
program and is administered by the country's Department of
Social Security. It is the primary means by which Australian citizens
and permanent residents access most health care services
in Australia.

34. Francesca Colombo and Nicole Tapay, op. cit., endnote 26, p. 11.

35. Government of Australia, Australian Taxation Office, Individuals,
Medicare and private health insurance, Private health insurance
plans, Income thresholds and rates for the private health
insurance rebate, consulted June 9, 2022.

36. Government of Australia, Budget Strategy and Outlook, Budget
Paper No. 1, 2021-22, May 2021, p. 172.

37. Government of Australia, Australian Taxation Office, Individuals,
Medicare and private health insurance, Private health insurance
rebate, Lifetime health cover, consulted July 7, 2022.

38. Government of Australia, Australian Taxation Office, Individuals,
Medicare and private health insurance, Medical levy surcharge,
consulted June 9, 2022.

39. Idem.

40.Government of Australia, Australian Institute of Health and Welfare,
Health Expenditure Australia 2020-21, last updated November 23,
2022, p. 34.

41. Stephen Duckett and Kristina Nemet, The history and purposes of
private health insurance, Grattan Institute, July 2019, p. 18.

42 .CHF Australia's Health Panel, Results of Australia’s Health Panel
survey on the private healthcare system, October 2021, p. 14.

43. Agnes E. Walker et al,, “Public policy and private health insurance:
distributional impact on public and private hospital usage,”
Australian Health Review, Vol. 31, No. 2, May 2007, p. 1.

The Montreal Economic Institute is an independent public policy think tank. Through its publications, media appearances, and advisory services
to policy-makers, the MEI stimulates public policy debate and reforms based on sound economics and entrepreneurship. It neither solicits nor
accepts any government funding. The opinions expressed in this study do not necessarily represent those of the MEI or of the members of its board
of directors. The publication of this study in no way implies that the MEI or the members of its board of directors are in favour of or oppose the passage

of any bill. Reproduction is authorized for non-commercial educational purposes provided the source is mentioned. MEI © 2023

910 Peel Street, Suite 600, Montreal (Quebec) H3C 2H8 T 514.273.0969
150 9t Avenue SW, Suite 2010, Calgary (Alberta) T2P 3H9 T 403.478.3488

8 Montreal Economic Institute

iedm.org



